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\ £ The PREFACE. 
W HEN a Bill was ſome Time ſince depending in 
Parliament concerning TI T HES, the Deſign of 
which was to prevent the many Suits continually car- 
Tied on by the Clergy, to their own Great ScAN DAU, 
and the Vexation of their Pariſpioners, a certain Reve- 


rend Prelate, who has remarkably diſtinguiſh'd himſelf 
wherever the Intereſt or Authority of the Clergy are 


concern'd, was pleas'd to throw out his Remarks on the 


ſaid Bill, which, on Account of the Multiplicity of Bu- 


ſineſs then before the Houſe was put off; and a Bill 


being now depending for the better regulating the Ec- 


cleſiaſtical Courts, which have long call'd aloud for Re- 
formation, there have been handed about ſome Re- 
marks thereon, which, there 1s very good Reaſon to 
believe, came from the ſame Hand, ſince it is evident 
that the ſame Zeal and Concern as appear'd at that 
Time for their Intereſt, diſtinguiſhes itſelf as much at 
this for their Authorit 5 
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REMARKS 
Wo | UPON A 
BILL now depending in Parliament, 


For the better Regulating the Proceeds ngs 
of Eccleſiaſtical Courts. 
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By a Right Reverend PRE LAT R. 


i r — A. 


1 — — 


HE preſent Methods uſed in Eccleſiaſtical Courts, for the detecting and 
— — of Vice, and reforming other Irregularities within their 
Cognizance, which alſo are the Methods that have been uſed and exer- 

ciſed from I ime immemorial, are as follow. | 

Some Time before the Viſitations of the Biſhop or Archdeacon are held, Articles 
of Enquiry, founded upon the Eccleſiaſtical Laws of this Realm, are ſent to the 
Churchwardens of every Pariſh, in order to inform them, What are the particu- 
lar Immoralities in Clergy and Laity, and the Neglects of Duty in the Clergy, 
which they are bound by their Office to Preſet. | 
At the Time of the Viſitation, the Churchwardens make their Preſentments 
upon Oath, according to the Tenor of the ſaid Articles; upon which Preſent- 
meats, the Judge proceeds in the following manner. : 

Firſt, Citations are decreed to be ſent out, requiring the Perſons preſented to 
_ on a certain Day, to anſwer to ſuch Articles as ſhall then be objected to 
t If they confeſs the Crime, Penance is enjoined ; if they deny it, Church- 
wardens are called upon to make good their Preſentment, and Articles are mi- 
niſter d to the Party upon the Foundation of that Preſentment. Next, follows 
the Party's Defence; and after that, the Examination of Witneſſes on both ſides; 
and Depoſitions are taken in the ſame Method as in Chancery and other Courts 
of Equity, and the Witneſſes may be croſs-examined upon proper Interrogatories. 

* B 


If 


* 
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If the Proof be full and clear, the Party is enjoined to perform Penance; if only 
probable, but yet ſuch as has given juſt Occaſion for Scandal and Common Fame, 
the Party is diſmiſſed, with an Admonition to avoid ſuch Occaſſon of Offence for 
the Time to come. | 

In caſe the Party accuſed think himſelf aggrieved either in the Courſe of the 

Proceedings, or the final Sentence, an Appeal lies from the Eccleſiaſtical Courts 
to che Court af Delegates, of which ſome of thi. Judtes of the Common Tuev 
ars always a Part; and the Concurrehee of one of "them at leaſt, is abſohitely 
neceflary to the final Determination. 1 9 9 3 

The Crimes preſented and puniſhed in this way, are chiefly Inceſt, Adultery, 

Fornication, and other Acts of Lewdneſs. And it is certain, that Preſentments 
and Proſecutions thus regularly carried on, and the Apprehenſion of the Shame 
that attends them, to Families as well as Perſons, are great Checks to Lewd- 
neſs of all kinds; and if theſe Checks were removed, we ſhould in a little time 
ſee thoſe Practices far more open and familiar among the People, than they are 
at preſent. # {SUL JET ITE DI VNEUR ii t JAE 


* - 
* * 


I.— II. But if the Meaning of the frff Clauſe in the Bill be, either that no 
Articles of Enquiry ſhall be ſent out preparatory to the Viſitation, nor any Pre- 
ſentments made; or that no Proceſs ſhall iſſue in purſuance of any Preſentment 
unleſs the Party preſenting (though upon Oath and in the Diſcharge of his Duty) 
will oblige Bimſelf, unſupported by the Pariſh, to proſecute, and give 2 
for the Payment of Coſts. — Or if, according to the Tenor of the ſecond Clauſe 
of the Bill, the Court to which the Preſentment is made, is not to be allowed 
to proceed to the Proof of the Facts in the ancient and ordinary Way, bur thoſe 
Facts are to be taken out of their Hands, and tried at great Expence and Trouble 
in another Court, and before other Judges: If all or any of theſe ſhould be in- 
tended by the Bill, and it ſhould paſs into a Law, the Correction of Manners 
and Puniſhment of Vice is, ſo far, taken out of the Hands of the Biſhops and 
their Courts; and the Proviſions which follow, © That Excommunication ſhall 
not be attended with any civil Incapacities, © That Commutation Money ſhall be 
diſpoſed of to the Poor of the Pariſh, That all Proſecutions ſhall be begun 
within a certain Time, and, That none ſhall be proſecuted twice for the fame 
Offence; are all of them zeedleſs Additions; ſince it is certain, that it the 
two firſt Clauſes in the Bill be enacted, there will be neither Preſentment nor 
Proſecutions, and by Conſequence neither Excommunication, nor Penance, nor 
Commutation. | | 


HI. As to the laſt mentioned Article (of remitting Facts to other Courts, in order 
to be tried by a Jury,) the Unreaſonableneſs of it will farther appear by the Courſe 
of Proceedings in the Temporal Courts. When a Cauſe of Property is depending 
before them, and is found to turn upon the Point of Marriage or no Marriage, 
the Judges of Weftminfter-Hall do not ſend that Fact to be tryed by a Jury, but 
they ſend it to the Eccleſiaſtical Court, to be examined and determined by the 
Rules and Methods of that Court, to which the Cognizance of Matrimonial 
Cauſes properly belongs. And ſo far as the Cauſe depends upon that Fact, the 
final Judgment of the "Temporal Court is grafted upon the Sentence given in the 
Eccleſiaſtical Court, and as certified from thence. Much more ought the 
Eccleſiaſtical Judges to be allowed to proceed (as they have done from Time 
immemorial) to the Examination of Facts by their own Rules, when the Original 
"Cauſe is within their own Cognizance ; as all Cauſes are which relate to the 
Correction of Manners. | | 

If it be ſaid, that Lezwdneſs, as well as other Crimes may be puniſhed in vertue 
of Temporal Laws to be made for that End, and executed by the Civil => 
| | giſtrate 


ZY 


giſtrate; let it only be conſidered, what Effect the Addition of ſuch Laws has | 


had, for the Reſtraint of Drunkenneſs, common Swearing, and Profanation of 
the Lord's Day; and then no doubt can remain, what Effect they would have 
for the Reſtraint of Lewdneſs. » 

As the Laws now ſtand, the Spiritual Courts may proceed againſt all Crimes 
within their proper Cognizarice, not only on Preſentment made, but likewiſe 
Ee Officio. Which Proceſs Ex Officio, is carried on by a Promoter, either Fo- 
tuntary, when a Perſon deſires the Aid of the Court for the Puniſhment of any 
Vice or Irregularity within their proper Cognizance; or Neceſſary, when the 
Judge receives Information of any ſuch Vice or Irregularity committed, and find- 
ing Cauſe to belicve the Information well founded, appoints à Promoter, and 
Cites the Party, and proceeds in the uſual Form. | | : 
The voluntary Promoter is to give Security, if demanded, for proſecuting and 
paying of Colts; and the neceſſary Promoter ſo appointed by the Judge, though 
he gives no Security, is to be a Party upon an Appeal, and is liable to pay ſuch 
Coſts as ſhall be decreed by the ſuperior Court; which is a ſufficient Reſtraint 
from proceeding haſtily to ſueh Proſecutions, eſpecially, conſidering how fre- 
quently Witneſſes are drawn, by private Influences, to depart from their firſt 
Informations, : | | 

This latter Method is not uſually practiſed in the Caſe of the Laity, unleſs the 

Neglect or Omiſſion of the Churchwardens in the Diſcharge of that Part of their 
Duty, be flagrant and notorious. But as to the Clergy, though we ſuppoſe 
Preſentments and Proſecutions thereupon to be continued in the preſent Form, 
and the Biſhop to be only reſtrained by this Bill trom proceeding againſt them 
Ex Officio, it is eaſy to foreſee what the Conſequences muſt be, If negligent or 
irregular Incumbents were allowed to go on ſecurely, as long as they can prevail 
with the Churchwardens not to Preſent them ; when they know at the ſame time 


that the Hands of the Biſhop are 75 up, and have no Cauſe to apprehend that 
0 


any other Accuſer will be found, 


zealouſly diſpoſed, as to undertake the Pro- 
ſecution at his own Charge. | 


IV. If the next Clauſe in the Bill were a Proviſion, That the Cenſure of 
ExcoMMUNICATION ſhall be uſed only in Cauſes of Correction of Manners ; 


and that in all Cauſes of Property and Temporal Intereſt, the Eccleſiaſtical Court 


ſhall be enabled to enforce Obedience to their Orders by ATTACHMENT, in 
the ſame Manner and with as full Power as has been and ſtill is practiſed, not 
only in all the Courts of J/efminfler-hall, but in the Court of Admiralty, where 
the Proceedings are according to the Rules of the Civil Law: This is what has 
been heretofore thought of, and ſeems not liable to any Objection. But if the 
Cenſure of Excommunication (whether with or witbout Civil Incapacities) is 
no longer to be uſed and applied, though the Cauſe be of a mere Spiritual 


Nature; the Church of Erg/and will be thenceforth deprived of a Right 


which belongs to every Chriſtian Church, and which all other Churches actually 
enjoy at this Day, cis. The Right of Judging what Perſons are fit or unfit 
to be Excluded from Chriſtian Communion, and Reſtored to it. And as to 
the Method which the Bill provides for enforcing Obedience in Matters of a 
T emporal Nature; it is evident at firſt Sight, what great Delays it would occa- 
ſton in the Courſe of all ſuch Suits, and by Conſequence how great a Detriment it 
would prove to the Subject, both which would be effectually prevented by an 
Attachment: Nor can any good Reaſon be aſſigned, why the Benefit of an 
Attachment ſhould not be equally extended to all Cauſes, which equally concern 


-Temporal Property. 
| * 
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* ſigned or intimated in the B 


21 Hen. 8. 
5. 19 Car. 
c. 7. 5,6. 


of = 


V. As to CoMMUTATIONS (ſuppoſing them to be praiſed) there ſeems to 
lie no Objection againſt applying the Monies received on that Account to the Re- 
lief of the Poor of the Pariſh where the Offence is committed, provided it be di- 
{tributed by the Miniſter, Churchwardens, and Overſeers, under an Obligation to 
certify to the Court within a Time aſſigned, that the Monies have been diſtributed 
according to Direction. By the Act of Uniformity, the Diſpoſal of the Offering- 
Money at the Communion is in the Miniſter and Churchwardens; and if they diſ- 
agree, the Ordinary is to pens how it ſhall be applied; and no Reaſon is aſ- 

; ill, why the like Direction in the Cafe of Commutati- 
on-Money ſhauld be taken from the proper Court, and placed in two Juſtices. 


VI. Where the Perſonal Eſtate of the deceaſed is inconſiderable, it may be a 


reſtrained to a certain Value, to be ſpecified by the Legiſlature, under which the 
Parties concerned ſhall not be obliged to pay any Fee for Letters of Adminiſtrati- 
on or probate of Wills, except a ſmall Fee to the Regiſter (to be limited likewiſe 
by the Legiſlature) for the Labour of Writing; as was done in the Statute 21 Herr. 
8. c. 5. for all Eſtates under five Pounds. Provided, the Parties appear when 
cited, and make Oath, that the Perſonal Eſtate of the deceaſed was ander ſuch 
Value; becauſe if they be not liable to be cited, and obliged to take ſuch Oath, 


the Value cannot be determined, nor by Conſequence can it be known, whether. 


are entitled to that Favour, or not. uy | i of 
The plain Inconvenience of Wills being not proved, is the Damage which may 
happen to Legatees, by not knowing, thro' the Diſhoneſty of Executors, that 
they are Legatees; and which others may ſuſtain for want of knowing how Eſtates 
are limited and entailed. And a further Inconvenience attending the Neglect of 
taking out both Probats of Wills and Adminiſtration to Inteſtates, is the Damage 
that may accrue to Perſons who have an Intereſt, and eſpecially to Minors and 


Orphans, for want of its being aſcertained, (as it is in both Caſes, by the 1n- 
oentory delivered into Court upon Oath) what Effe&s the deceaſed died poſſeſſed 


of, and whether or no any Part of thoſe Effects is concealed, or has been waſted. 
To which it may be added, that when Wills are duly proved, and Adminiſtration 
taken out, both Executors and Adminiſtrators are put under the Obligation of an 
Oath, and Adminiſtrators under the additional Obligation of a Bond, to diſcharge 


larger Steps are taken, it is to be hoped it will be carefully attended to, what the 
State of theſe Things muſt unavoidably be, when the preſent ſettled Courſe of 


Proceedings ſhall be taken away, or, which is the ſame, be render d ineffectual. 
It will alſo deſerve Conſideration, whether it be fit to put the Study and Pro- 
ſeſſion of the Cioil Lato under fo great Diſcouragement, as the Alterations pro- 
poſed in this Bill would occaſion; ſince ſo many Matters which concern the Right 
and Intereſt of the Subject, are under the Cognizance and Determination of that 
Law; and ſince the Knowledge of it is ſo uſeful and even neceſſary in all Tranſ- 
actions with Foreign Powers, as being the known Rule of conducting publick 
Treaties, and the only Rule in which the ſeveral Powers in Europe agree. 


; ABSTRACT 
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proper Relief to the poorer Sort, that the Officers of the Eccleſiaſtical Courts be 


— — 
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ABSTRACT 
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OF A 
Now Depending in Parliament 


F Ir the better Regulating the Proceedings of 
| Ecclefraftical Courts. 


T*; is propoſed by the ſaid Bill, That no Suits or Proſecutions, ſtiled pro 
Salute Anime, or pro Reformatione Morum, or for any Criminal Matter, 


* ſhall be commenced in any Eccleſiaſtical Court, either by Inquiition or Denuncia- 


tion, againſt any Perſona whatſoever, but by Accuſation only, at or upon the 
Information or Promotion of ſome Perſon, who ſhall, at the time of exhibiting 
ſuch Information, enter into Bond to the Wag (22s of the Court, in which ſuch 
Information ſhall be exhibited, in the Sum with —— or more 8 

or Sureties, in the Sum of who ſhall ſeverally juſtify themſelves by Oath, 
in open Court (which Oath the ſaid Courts are hereby impowered to adminiſter 
Gratis) to be reſpectively worth the ſaid Sums in the ſaid Bonds mentioned, over 
and above their juſt Debts; which Bond ſhall be conditioned to proſecute ſuch 
Suit or Information with Effect, and to pay —— = Coſts to the Defendant or 
Party accuſed, in caſe ſuch Defendant ſhall not be found ilty ; or if the Suit 
or Proſecution be abated or diſcoptinued for the Space of —— And the faid 
Regiſter is hereby required, immediately on the Acquittal of the Defendant in 
the ſaid Eccleſiaſtical Court, or ſuch Diſcontinuance or Abatement of ſuch Suit 
or-Proſecution, to aſhgn the ſaid Bond to the faid Defendant, — — the 
ſame, and atteſting it under his Hand and Seal, in the Preſence 


 eredible Witnelles, in the fame Manner, as Bail Bonds, or other Securities — 


to nn in Suits in the W Courts are now by Law aſlignable ; hich, 
| : * 


minfter, (in which Suit 
| ittal, or Diſeonti- 
nuance of the Suit), and ſhall recover thercon, . againſt the ſaid Informer and 

Sureties, Coſts of Suit in the ſaid Eccleſiaſtical Court. 


er propoſgd by the ſaid Bil, no Citation, Summons, or other 
„to ci 25 Kee appearFany Articles, Information, Libel, 


Vi alſo 

ws ſs, wks ; 
or Accuſati r any; Ctyminal Cauſe, till. che Informer or Promoter ſhall 
have Go Security, as aforeſaid ; and the Perſon making out any 
Citation, Summons, or other Proceſs, ſhall, at the Time of making it out, 
indorſe it with the Name and Place of .Abode of the Informer and Sureties ; 
And any Officer of any Eccleſiaſtical Count, making out or iſſuing, or cauſing to 
be made out or iſſued, any Citation, Summons, or other Proceſs, againſt any 
Perſon, before ſuch Surety given, or neglecting to indorſe the Name and Place 
of Abode of ſuch Informer and Surety, as aforeſaid, ſhall —— And every 
Perſon ſerving any Citation, Summong, or other Proceſs, in any Criminal Cauſe, 
not indorſed, as afoxeſaid, ſhall —w And all Proceedings in any Cri- 
minal Caule, \ithaut ſuch Security. taken, as aforeſaid, are hereby declared to 

— And every Proctor, Apparitor, or other Eccleſiaſtical Officer, 
being Informer or Promoter, or exhibiting any Articles, Information or Libel in 
his own Name, or at his own Promotion, in any Criminal Cauſe, in any Eccle- 


ſiaſtical Court, ſ ye: deemed 2 and hall —— | 


It is alſo further propoſed by the ſaid Bill, That in all Suits and Proſecutions 
ſtiled pro Salute Animæ, or pro Reformatione Morum, or for any other Criminal 
auſe; if the Party. accuſed thall at any Time before Judgment ſuggeſt, (without 
Oath) that he or ſhe is not guilty of the Crime laid to his or her Charge, it ſhall 
and may be lawful to and for any of his Majeſty's Courts of Record, (who now 
have Power to grant Prohibitions) to grant a Prohibition to any Eccleſiaſtical 
Court where ſuch Suit or Proſecution is Yepending ; the Judge or e whereof, 


wg 8 


Jury of "Twelve Men of the County, where the Offence js laid to be committed, 
Fi: U | 
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teig 
or Crimes 5 1 
ho - iſſued, is hereby directed to grant a Writ of Conſultation, and 
ſen 


I is. the further. propoſed by the ſaid Bill, That upon Proof by — 
99 00 Citation, or other Proceſs to appear in the faid Eccleliaſtical Courts, 2 


* 
- 


EX 

been perſonally ſerved on the Defandant in ſuch Suit, or left with the Wife 
or Servant of ſuch Defendant, at his or her Dwelling-Houſe, or uſual Place of 
Abode, if the Defendant ſo ſerved ſhall not appear, by him, or herſelf, or 
by his, or her Proctor, or Attorney, at the Time and Place appointed by that 
Citation, or Proceſs ; a ſecond Citation, or Proceſs, indorſed, as aforeſaid, ſhall 

- iſſue, which being proved on Oath, to be ſcrved in like manner, and the Defen- 
dant neglecting to appear by him, or herſelf, or by his or her Proctor or At- 
torney, at the Time and Place appointed by ſuch ſecond Citation or Procefs, 
the — of the Eccleſiaſtical Court, out of which ſuch Citations, or Pro 
cefs thall have iſſued, ſhall certify the ſame under his Hand and Seal; upon whic 

.Certificate it ſhall be lawful for the High Court of Chancery, tp:te a Writ 

of Contumacy, in the Form, or to the Effect hereafter preſcribed, to 8 

the Defendant, or Defendants, to appear at the Return of the Writ in the fa 
Eccleſiaſtical Courts, either perſonally, or by his, or her Proctor, or Attorney 

which if the Defendant ſhall refuſe, or neglect to do, a ſecond Wik ef Coat 
macy fhall iſſue, and ſo from Time to Time, until the Defendant, ox Defen- 
dants ſhall perſonally, or by his, her, or their Proctor or Attorney, appeur dh 
8 the ſaid Ecclefiaſtical Court; upon which Writ of Contumacy, the Sheriffs ſhall 
: return Iſſues, and proceed, in every ReſpeR, in the ſame Manner, as chey now 

do on Proceſs of Diftreſs, iſſuing out of any of the Courts at Fr Aru do a> 
aint Privileged Perſons or Corporations ; which ſaid Writ of Contuthacy fall 

be in the Form, and to the Effect following, eidelicet. re 


GEORGE the Second, &c. To the Sheriff 
| of —-— Greeting: 


1 1 HERE As it hath been certified to us, under the Hand and Seal of 
1 | A. B. that C. D. of hath been twice duly cited to appear be- 
4 | fore him the ſaid A. B. in Court, to anſwer to notwithſtanding 
- which Citations, the ſaid C. D. hath hitherto contumaciouſly refuſed, or neg- 
letied ro appear; either by himſelf, or his Proctor, or Attorney in the ſaid 
Court : We do therefore (according to the Statute in that Caſe lately made 
ard provided) hereby command you to diftrain the ſaid C. D. by all bis - 
Goods and Chattels in our Bailiuict, ſo that meither he, nor any one 
n for him, do intermeddle therewith, until you ſhall have other Command | 
in that Behalf from us, and that you 4 ur for the Iſſues of the ſame, © = 


* 


fo that you thereby compel the ſaid C. D. to appear by Bimſelf, or bis Proctor, a oY 
or Attorney, in the ſaid Cort, the Day of —— | = 
Witneſs our ſelf at Weſtminſter, the Day of . 


It is further propoſed by the ſaid Bill, That no Money hereafter to be 
paid by any Offender in any Criminal Cauſe, as Commutation of Penance, or 
in Lieu thereof, or to excuſe the Offender from any Kind of Penance, ſhall be 
paid to, or received by any Perſon whatſoeyer, except to the Overſeer, or Over- 

ſeers of the Poor of the Pariſh, br Place, where ſuch Offence ſhall have been 
committed; which Sum, or Sums of Money, being received by the Overſeers, 
is, and are hereby directed to be diſtributed by them amongſt the Poor of the 
Pariſh, or Place, where ſuch Offence was committed, in ſuch Manner as ſhall 
de directed by —— Juſtices of the Peace, reſiding in, or near ſuch Pariſh, + 
or Place; and every Perſon, (other than ſuch Overſeer, or Overſeers, as a- 
foreſaid,) receiving any ſuch Money for Commutation of Penance, and every 
Perſon paying 'any ſuch Money for Commutation of Penance, to any Perſon, 
(except the ſaid Overſeer, or Overſeers,) and every ſuch Overſeer, or Over- 
ſeers, refuſing, or neglecting, for the Space of Days, to diſtribute the 
laid Sum, or Sums of Money, according to ſuch Direction of the ſaid Juſtices, 
as aforeſaid, ſhall reſpectively, in any or either of theſe Caſes *' kt © 


, 


\ 


- 
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E is. alſo further propoſed by the ſaid Bill, That all Proſecutions thall be 
t in the ſaid Courts, within the Space of ——— after the Crime, or 


Offence committed; and that no Perſon ſhall be proſecuted twice for the ſame 
Offence. | 


It is alſo further propoſed by the ſaid Bill, That no Perſon, who ſhall 
be excommunicated after ſhall incur by ſuch Excommunication, any Legal 
Diſability whatſoever , but every Perſon excommunicated, ſhall enjoy all Privi- 
leges and Benefits of the Law, in as full and ample a Manner, as, if they had 
never been excommunicated ; any Law, Ulage or Cuſtom to the contrary thereof 


in any wiſe notwithſtanding. 
E is alſo. further propoſed by the ſaid Bill, That no udge, Officer, or 


any other Perſon —_— to any Eccleſiaſtical Court, ſhall, ex Officio, make 
out, or iſſue, or cauſe, or 


of the Deceaſed, or Perſon concerned in Intereſt in the Eſtate of the Deceaſed, 
ſhall apply to the ſaid Court for the ſame ; and every Judge, Officer, cr 
other Perſon belonging to any ſuch Court, making out, or iſſuing, or cauſing, 
or ſuffering to be made out, or iſſued, any ſuch Citation, Summons, or Proceſs, 
contrary to the Intent and Meaning of this Act, or neglecting, or refuſing to 
cite the Executors, or next of Kin of any deceaſed Perſon, upon Application of 
any Legatee, Creditor, or ſuch Relation as aforeſaid, ſhall —— 
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